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 1.  TIME:  9:00   CASE#: MSC18-00565 
CASE NAME: RUAN TRANSPORT VS COSTA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BRIAN 
ANTHONY COSTA 
* TENTATIVE RULING: * 
 
Unopposed motion for Mr. Strong to be relieved as counsel for Mr. Costa is granted. The court 
will sign the order provided. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00565 
CASE NAME: RUAN TRANSPORT VS COSTA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BRIAN 
COSTA TRUCKING, INC 
* TENTATIVE RULING: * 
 
The opposed motion for Mr. Strong to be relieved as counsel for Brian Costa Trucking, Inc. is 
granted. Whole Foods objects to counsel withdrawing because it will leave a corporate 
defendant without representation. But that result does not require an attorney to continue 
working for free. If the corporate defendant fails to secure other counsel, plaintiff is free to move 
to strike the answer of any unrepresented corporate defendant. The court will sign the order 
provided. 

  

 3.  TIME:  9:00   CASE#: MSC18-01537 
CASE NAME: OTT-DAHL VS. HINMAN 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER, SANCTION FOR DAMAGES 
FILED BY KESTON OTT-DAHL, ANDREA OTT-DAHL 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for protective order, sanctions for damages, punitive damages, etc. is denied. 
 
It is perfectly appropriate for defense counsel to personally serve court documents at the 
address plaintiffs have on file with the court. Similarly, there is nothing nefarious about defense 
counsel delivering a bill to plaintiffs on behalf of his client. Plaintiff’s motion is completely lacking 
in merit and improperly casts aspersion, again, on defense counsel. 
 
After plaintiffs filed this motion on July 9th, the court held a hearing on plaintiffs’ earlier filed 
motions, which were similarly lacking in merit. It is not clear to the court that plaintiffs actually 
served the present motion after that hearing date of July 21 or if defense counsel on his own 
discovered the date the hearing since there is no proof of service of the instant motion.  
 
The court sympathizes with defense counsel’s request to impose sanctions on plaintiffs for their 
repeated filing of unmeritorious motions. But the authority for awarding attorneys’ fees as 
sanctions in this situation is unclear and defendants’ fail to cite any authority for the request. 
Accordingly, the sanctions request is denied.  
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 4.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO/FOR HAVE REQUESTS FOR ADMISSIONS ADMITTED, 
SANCTION FILED BY FOSHAY ELECTRIC CO., INC 
* TENTATIVE RULING: * 
 
Continued to September 22, 2021 at 9:00 a.m. 

  

 5.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO/FOR COMPEL RESPONSE TO DEMAND FOR 
INSPECTION, FILED BY FOSHAY ELECTRIC CO., INC 
* TENTATIVE RULING: * 
 
See Line 4. 

  

 6.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO SPECIAL 
INTERROGATORIES, FILED BY FOSHAY ELECTRIC CO., INC 
* TENTATIVE RULING: * 
 
See Line 4. 

  

 7.  TIME:  9:00   CASE#: MSC18-02541 
CASE NAME: VASQUEZ VS. PITTSBURG UNIFIED 
HEARING ON MOTION TO/FOR COMPEL SUPPLEMENTAL DISCOVERY 
RESPONSES, FILED BY PITTSBURG UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel supplemental discovery without objections is granted. 
Plaintiff is ordered to provide any supplement discovery no later than September 22, 2021. 
Plaintiff is also ordered to pay defense counsel’s fees in the amount of $945. The sanctions are 
due on the same date. 
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 8.  TIME:  9:00   CASE#: MSC19-00791 
CASE NAME: PATRICK RILEY VS JORDAN SCHUST 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO INTERROGS; 
ADMISSIONS, FILED BY JORDAN SCHUSTER 
* TENTATIVE RULING: * 
 
Cross-complainants’ motion to compel responses to form interrogatories and document 
demands and to deem RFAs admitted is denied.  
 
The motion papers do not include all the exhibits (the exhibits stop at page 7 of the form 
interrogatories) and thus the court does not have proof of service of the discovery. However, it 
appears that service would likely be inadequate given cross-complainants’ representation that 
the discovery was served via email. CCP 1010.6(a)(2)(A)(ii) and (e)(1) require written consent of 
a self-represented party before service via email is authorized. Moving parties have provided no 
evidence of such consent and they do not appear to have covered their bases by also serving 
cross-defendant by mail. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00827 
CASE NAME: ZARCO VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY PAOLA 
ZARCO 
* TENTATIVE RULING: * 
 
Unopposed motion for Mr. Romano to be relieved as counsel for plaintiff is granted. The court 
will sign the order provided. 

  

10.  TIME:  9:00   CASE#: MSC19-01125 
CASE NAME: ISLE CAPITAL VS. BAUGH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ISLE CAPITAL 
CORPORATION, 
* TENTATIVE RULING: * 
 
Vacated by settlement. 
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11.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC  VS KENNETH J MA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMENDED CROSS 
COMPLAINT FILED BY THIRD PLACE MORAGA, LLC, KEVIN HAMILTON 
* TENTATIVE RULING: * 
 

Cross-Defendants Kevin Hamilton and Third Place Moraga, LLC’s motion to strike 

punitive damages from the first amended cross-complaint is granted with leave to amend.   

Cross-Defendants seek to strike punitive damages allegations from the first, fifth, six, 

seventh, eighth and ninth causes of action, as well as the prayer for punitive damages.  

As to age discrimination (cause of action one), the facts alleged do not show fraud, 

oppression or malice.  

As to the fraud causes of action (five, six and seven), Markey has not yet alleged fraud 

and therefore the punitive damages allegations are stricken with leave to amend.  

As to the breach of fiduciary duty claim (cause of action eight), the facts alleged do not 

show fraud, oppression or malice.  

Finally, unjust enrichment allows for restitution. Markey cites no authority that holds 

punitive damages are available in a claim for unjust enrichment. In fact, Markey cites no 

authority at all in his opposition to the motion to strike.  

  

12.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC  VS KENNETH J MA 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of MARKEY 
FILED BY KEVIN HAMILTON, THIRD PLACE MORAGA, LLC 
* TENTATIVE RULING: * 
 
           Cross-Defendants Kevin Hamilton and Third Place Moraga, LLC’s demurrer to the first 
amended cross-complaint is sustained with leave to amend. The second amended cross-
complaint shall be filed and served by September 15, 2021.  
 

Cross-Defendants demur to the following causes of action based on uncertainty and the 

failure to state facts sufficient to constitute a cause of action: (1) FEHA age discrimination, (4) 

breach of oral employment contract, (5) intentional misrepresentation, (6) negligent 

misrepresentation, (7) concealment, (8) breach of fiduciary duty, (9) unjust enrichment and (11) 

breach of written contract: shareholders’ agreement. 

Uncertainty 
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Cross-Defendants argues that the fraud claims fail to allege which parties they are 

against in violation of California Rules of Court, rule 2.112(4). Although Cross-Defendants raise 

this issue as to the fraud claims, it is an issue throughout the first amended cross-complaint. 

The demurrer to causes of action one, four, five, six, seven, eight, nine and eleven is sustained 

with leave to amend based on uncertainty. Although not part of this demurrer, the Court finds 

that causes of action two, three and ten also violate rule 2.112(4). When amending the cross-

complaint, Markey shall identify which cross-defendants each cause of action is brought against 

below the name and number of the cause of action.  

In the interest of judicial economy, the Court has provided rulings on the other 

arguments raised in the demurrer.  

FEHA age discrimination (C/A 1) 

“In order to make out a prima facie case of age discrimination under FEHA, a plaintiff 

must present evidence that the plaintiff (1) is over the age of 40; (2) suffered an adverse 

employment action; (3) was performing satisfactorily at the time of the adverse action; and (4) 

suffered the adverse action under circumstances that give rise to an inference of unlawful 

discrimination, i.e., evidence that the plaintiff was replaced by someone significantly younger 

than the plaintiff. [Citation.]” (Sandell v. Taylor-Listug, Inc. (2010) 188 Cal.App.4th 297, 321.) 

(The Court notes that Cross-Defendants should not have cited to Cummings v. Benco Building 

Services (1992) 10 Cal.App.4th 745 at that case was ordered not published.) 

Cross-Defendants argue that Markey has not sufficiently alleged all facts for an age 

discrimination claim. Markey generally disagrees, but has also offered to amend allegations in 

paragraphs 8 and 17 to further support this cause of action.  

First, Markey must allege he was over the age of 40. The FAXC alleges that Markey is 

currently 62 years old and thus, was over 40 when the facts alleged in this case occurred. 

(FAXC ¶6.)  

Second, Markey must allege that he suffered an adverse employment action. Adverse 

employment actions include not only “termination or demotion, but also the entire spectrum of 

employment actions that are reasonably likely to adversely and materially affect an employee's 

job performance or opportunity for advancement in his or her career.” (Yanowitz v. L'Oreal USA, 

Inc. (2005) 36 Cal.4th 1028, 1053-1054.) “[T]he determination of what type of adverse treatment 

properly should be considered discrimination in the terms, conditions, or privileges of 

employment is not, by its nature, susceptible to a mathematically precise test, and the 

significance of particular types of adverse actions must be evaluated by taking into account the 

legitimate interests of both the employer and the employee. Minor or relatively trivial adverse 

actions or conduct by employers or fellow employees that, from an objective perspective, are 

reasonably likely to do no more than anger or upset an employee cannot properly be viewed as 

materially affecting the terms, conditions, or privileges of employment and are not actionable, 

but adverse treatment that is reasonably likely to impair a reasonable employee's 
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job performance or prospects for advancement or promotion falls within the reach of the 

antidiscrimination provisions of sections 12940(a) and 12940(h).” (Id. at 1054-1055.)  

Here, it is alleged that Hamilton “reduced Mr. Markey’s responsibilities” (FAXC ¶14.) 

Then Hamilton “stripped Mr. Markey of his responsibilities for Canyon Club and Third Place as 

of December 31, 2019.” (FAXC ¶14.) These facts are enough to show an adverse employment 

action.  

Third, Markey must allege that he was performing satisfactorily at the time of the adverse 

action. Markey makes the required allegation. (FAXC ¶18.)  

And fourth, Markey must allege that he suffered the adverse action under circumstances 

that give rise to an inference of unlawful discrimination. While this can be done by alleging that 

the employee was replaced by someone significantly younger than the employee, this is not the 

only way to show an inference of unlawful discrimination.  

Here, Markey has alleged that Hamilton commented that he wanted younger people 

working at the brewery and demeaned workers for being too old. (FAXC ¶8.) Hamilton pushed 

out older employees and would not interview potential employees based on their ages. (FAXC 

¶8.) Hamilton also told Markey he was “old”, “ ‘out of touch’ due to old thinking”, and that “old 

people need naps.” (FAXC ¶8.) Markey also alleges that he was replaced with a “significantly 

younger person”. (FAXC ¶17.) These facts are enough at the pleadings stage to show that the 

adverse action occurred action under circumstances that give rise to an inference of unlawful 

discrimination.  

The Court finds that Markey has sufficiently alleged a claim for age discrimination under 

FEHA. With the exception of the uncertainty issue discussed above, the demurrer to this cause 

of action fails.  

Breach of oral employment contract (C/A 4) 

Cross-Defendants argue that the breach of oral employment contract fails because the 

terms of the oral agreement are not sufficiently alleged and that it is unclear how the contract 

was breached.  

Here, Markey alleges that he entered into an employment agreement with Third Place 

where Markey would work for Canyon Club and Third place and he would be compensated with 

a salary, management fees, a 401(k) and other employee benefits. (FAXC ¶37.) Markey was 

hired as the Chief Financial Officer. (FAXC ¶7.) Cross-Defendants allegedly breached this 

contract in several ways, by “micromanaging, disciplining, reprimanding, taking away and 

denying work opportunities and assignments from, demoting, taking away and denying equal 

pay to, taking away and denying employment benefits and privileges to, and ultimately 

terminating Mr. Markey, all without cause…” (FAXC ¶39.)  
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It is unclear how the alleged breaches constituted breaches of the oral argument. For 

example, terminating an employee is not always a breach of the employment agreement, 

depending on the terms of the agreement. Similarly, the alleged terms of the oral agreement do 

not cover reprimanding Markey or taking away work. Not providing equal pay is not the same 

thing as breaching an agreement to provide a salary and management fees. Finally, it is unclear 

if the 401(k) and other employee benefits promised in the oral agreement are the same 

“employment benefits” that were taken away.  

Although an oral contract has been alleged here, the terms of the agreement are not 

linked with the alleged breaches. In addition to the uncertainty issue, the demurrer is also 

sustained with leave to amend based on the failure to allege sufficient facts to state a cause of 

action.  

Fraud Claims (C/A 5, 6 and 7) 

Cross-Defendants demur to the claims for intentional and negligent misrepresentation 

and concealment by arguing that the fraud claims fail to allege fraud with sufficient particularity. “ 

‘This particularity requirement necessitates pleading facts which “show how, when, where, to 

whom, and by what means the representations were tendered.” ’ [Citation.] A plaintiff's burden in 

asserting a fraud claim against a corporate employer is even greater. In such a case, the plaintiff 

must ‘allege the names of the persons who made the allegedly fraudulent representations, their 

authority to speak, to whom they spoke, what they said or wrote, and when it was said or 

written.’ [Citation.]” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) Cross-Defendants also 

argue that the other elements for fraud, including reliance, are not properly alleged.  

For the intentional and negligent misrepresentation claims, Markey alleges that Hamilton 

falsely told Markey and others that he would oversee the business “in accordance with generally 

accepted accounting principles and in accordance with his fiduciary duties to the shareholders 

of Lamobruco and to the owner members of Third Place”. (FAXC ¶44.) Markey has offered to 

allege that these statements were made in 2018 and 2019. Markey relied on these 

misrepresentations in his participation in Third Place and Lamobruco. (FAXC ¶48.)  Hamilton is 

alleged to be the CEO of Third Place. (FAXC ¶7.) 

These allegations do not allege fraud with sufficient particularity. It is unknown if 

Hamilton made these statements verbally or in writing. Alleging that the statements were made 

in 2018 or 2019 may be sufficient depending on the circumstances.  

Reliance is not properly alleged here. Markey alleged that he participated in Third Place 

and Lamobruco because of Hamilton’s misrepresentations. The misrepresentations occurred in 

2018 and 2019, but Third Place and Lamobruco were both formed in January 2018 and the 

shareholders agreement was signed in August 2018. (FAXC ¶¶ 3, 7.) It is unclear what, if any, 

misrepresentations were made to Markey before he received his shares in Lamobruco. If the 

reliance is not related to Markey’s ownership interest in Lamobruco then it is unclear what 
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Markey did in reliance on Hamilton’s statements regarding accounting practices and fiduciary 

duty. 

As to concealment, Markey alleges that Hamilton “failed to disclose certain facts, 

disclosed some facts but intentionally failed to disclose other facts in making the disclosure 

deceptive, and prevented discovery other facts.” (FAXC ¶59.) Markey points to paragraph 60, 

but that paragraph alleges that Hamilton was secretly plotting to deprive Markey of his shares 

and interest in Lamobruco, while requesting Markey loan money. (FAXC ¶60.) These allegations 

are insufficient to state a cause of action for concealment.  

In addition to the uncertainty issue, the demurrers to the fraud claims are also sustained 

with leave to amend.  

Breach of fiduciary duty (C/A 8) 

“A fiduciary relationship is ‘ “any relation existing between parties to a transaction 

wherein one of the parties is in duty bound to act with the utmost good faith for the benefit of the 

other party.” ’ ” (Wolf v. Superior Court (2003) 107 Cal.App.4th 25, 29.) “Traditional examples of 

fiduciary relationships in the commercial context include… directors and majority shareholders 

of a corporation, business partners, joint adventurers, and agent/principal.” (Id. at 30.)  

Hamilton was a shareholder, member of the board of directors of Lamobruco and CEO 

of Third Place. (FAXC ¶7.) Makey alleges that Hamilton told investors he had contributed his 

own money to the business, but in reality, Hamilton borrowed money and then had the business 

pay back this money. Thus, Hamilton had the business pay for his equity interest. (FAXC ¶11.) 

In addition, Hamilton, bragged about skimming cash from the till at the end of the night and was 

admonished to stop doing so. (FAXC ¶13.) These allegations are sufficient to allege a breach of 

fiduciary duty against Hamilton. It does not appear that the other cross-defendant is included in 

this cause of action. When amending the cross-complaint for uncertainty, Markey shall make it 

clear which cross-defendants are being sued for breach of fiduciary duty.  

Cross-Defendants also argue that it is uncertain what fiduciary duty existed between 

Markey and ROES 1, 2, 11, 12, 21 and 22. Cross-Defendants are not ROES 1, 2, 11, 12, 21 or 

22 and therefore, cannot demur on their behalf.  

Unjust enrichment (C/A 9) 

“The elements of an unjust enrichment claim are the ‘receipt of a benefit and [the] unjust 

retention of the benefit at the expense of another.’ [Citation.]” (Peterson v. Cellco 

Partnership (2008) 164 Cal.App.4th 1583, 1593.)  

It is unclear how Markey has a claim for unjust enrichment. The allegations that Hamilton 

took money from the business may support a claim for unjust enrichment by one of the business 

entities. Markey has not shown how, however, he has a claim for unjust enrichment. Nor has he 
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cited any case law that would allow a shareholder to sue directly for money taken from a 

company.  

The demurrer is sustained with leave to amend.  

Breach of written contract: shareholders’ agreement (C/A 11) 

Markey alleges that the shareholder agreement requires that each shareholder will “at 

the request of any other Shareholder, vote their stock of the Corporation in such a manner as 

will cause the Shareholders to be elected to the Board of Directors of the Corporation. However, 

there is no requirement to vote in favor of any Shareholder who declines to stand for election or 

to serve.” (Comp. ex. H section 1.) The Shareholders were defined Markey, Hamilton, Nicholas 

Mack and Toby O’Brien.  

Markey alleges that originally Markey and Hamilton were the two board members. Then, 

Hamilton appointed his spouse, Stephanie, as the third board member. (FAXC ¶¶88-89.) 

O’Brien requested the other Shareholders vote their stock to cause him to be elected to the 

Board of Directors. Markey agreed to make this vote, but the other Shareholders refused to do 

so. (FAXC ¶91.) Markey alleges that Markey was deprived of his rights under the shareholders’ 

agreement to have a fully representative Board of Directors. (FAXC ¶92.)  

There appear to be two possible breaches here: first, that Stephanie was appointed as a 

board member and second, that O’Brien was not appointed as board member.   

As to the appointment of Stephanie as a board member, it appears that Markey is 

arguing that two trustees of the same trust cannot be appointed as board members and/or that it 

is unfair. The first amended cross-complaint does not allege what term of the shareholders 

agreement was breached by this appointment. Nor does Markey explain which clause was 

breached in his opposition. Markey also fails to discuss any legal authority in support of this 

claim.  

As to the second issue, Markey has not explained how he has right to contest the failure 

to hold a vote on O’Brien.  

The demurrer is sustained with leave to amend based on the failure to allege sufficient 

facts to state a cause of action.  

Finally, the Court notes that the opposition briefs to both the demurrer and motion to 

strike were lacking in “concise statement[s] of the law… and a discussion of the statutes, cases, 

and textbooks cited in support of the position advanced.” (California Rules of Court, rule 

3.1113(b).)   
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13.  TIME:  9:00   CASE#: MSC20-02531 
CASE NAME: LING VS SINGNORELLI ET AL. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER, WRIT ( FILED 
BY PLAINTIFFS) 
* TENTATIVE RULING: * 
 
For the following reasons, the application is denied without prejudice to filing a later application. 

Factual Background 

This suit is related to a loan that was previously secured against real property and a continuing 
guaranty related to that loan. The Complaint alleges that Starj executed a promissory note in the 
amount of $480,000 on June 28, 2017. (Complaint ¶ 8.) This Loan was secured against the real 
property at 4185 Blackhawk Plaza Circle, Danville, CA 94506. (Id. at Ex. A.) Additionally, 
Defendant Signorelli executed a Continuing Guaranty relating to the Loan. (Id. ¶ 9, Ex. B.) The 
property was sold at foreclosure on June 26, 2019 and Plaintiffs were rendered a sold-out junior 
lienor. (Id. at ¶ 10.)  

On July 2, 2020 Defendant Signorelli executed a promissory note for the same principal balance 
as the prior promissory note with Persevere Lending for the benefit of Anthony Ling and Richard 
Jeha. (Signorelli Decl. at ¶ 3, Ex. 1.) That note read in part that “This is the entire agreement 
between the parties. It replaces and supersedes any and all oral agreements between the 
parties, as well as any prior writings.” (Id. at ¶ 10.) 

Plaintiffs filed their Complaint for (1) breach of guaranty and (2) breach of contract on December 
14, 2020. Plaintiffs attach the June 28, 2017 promissory note to their Complaint and make no 
reference to the July 2, 2020 promissory note.  

Analysis 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. (Code Civ. Proc. § 483.010(a).) The court will issue a right to attach order if the 
plaintiff’s declarations establish the probable validity of the plaintiff’s claim. Code Civ. Proc. 
§ 484.090(a)(2). The Plaintiff has the burden of proving both that its claim is one upon which an 
attachment may be issued and the probable validity of such claim. (Bank of America v. Salinas 
Nissan, Inc. (1989) 207 Cal.App.3d 260, 271.) 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (Code Civ. Proc. § 481.190; see also Loeb & 
Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who 
opposes a right to attach order must give notice of his objection, “accompanied by an affidavit 
supporting any factual issues raised and points and authorities supporting any legal issues 
raised.” (Code Civ. Proc. § 484.060, subd. (a).) The defendant may make a claim of exemption 
with respect to his property in the opposition. (Code Civ. Proc. § 484.070.) 

Several issues would appear to preclude attachment in this case: (1) the breach of contract 
claim in the underlying Complaint refers to a promissory note that appears to be extinguished by 
the parties’ subsequent agreement; and (2) the subsequent agreement provides for security 
against 5224 Blackhawk Dr., Danville, CA 94506. (See Signorelli Decl. ¶ 3, Ex. 1 at ¶ 8.) Code 
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Civ. Proc., § 483.010 provides that an attachment may not be issued on a claim that is secured 
by any interest in real property. 

To the extent that Plaintiffs seek a writ of attachment solely as to their claim for breach of 
guarantee, there is no evidence that Defendant Signorelli waived his right to have Plaintiffs 
proceed first against his security. (See United Central Bank v. Superior Court (2009) 179 
Cal.App.4th 212, 215 [a writ of attachment may issue on a guaranty, regardless of whether the 
principal loan is secured, so long as the guarantor has waived the right to require the creditor to 
proceed first against the security given for the primary obligation.].) 

 

  

14.  TIME:  9:00   CASE#: MSC21-00285 
CASE NAME: OTHMAN VS GENERAL MOTORS, LLC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of OTHMAN FILED BY 
GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 

Before the Court are a demurrer and motion to strike punitive damages filed by 
defendant, General Motors, LLC (“GM” or “defendant”) with respect to the First Amended 
Complaint (“FAC”). The demurrer is sustained without leave to amend. Plaintiff does not 
provide any additional facts that could be alleged to state a cause of action for fraud. If plaintiff 
contests this ruling, he should be prepared to identify such facts at oral argument.  

Background  

Plaintiff, Eid Othman, brings suit against GM and several Doe defendants, alleging he 
purchased a new 2017 Cadillac Escalade ESV on or about November 25, 2018 for personal, 
family, and/or household purposes pursuant to a contract, purportedly attached to the FAC. 
(FAC, ¶5.) While there are no exhibits attached, the allegations and contract attached to the 
original complaint show a contract between plaintiff and Concord Chevrolet.  

Plaintiff alleges he went to the dealership in search of a 2017 Cadillac Escalade that 
would fit his needs, while assisted by a salesperson. (FAC, ¶30.) Prior to his purchase, plaintiff 
had reviewed marketing brochures, viewed television commercials and/or heard radio 
commercials about the quality of the Cadillac Escalade. (FAC, ¶31.) Plaintiff relied on the good 
reputation of GM, as well as statements during the sales process and marketing brochures. 
(FAC, ¶32.) With the purchase, plaintiff received several warranties, including:  

1. that the Vehicle and its components would be free from all defects in material and 
workmanship;  

2. that the Vehicle would pass without objection in the trade under the Contract 
description;  

3. that the Vehicle would be fit for the ordinary purposes for which it was intended;  
4. that the Vehicle would conform to the promises and affirmations of fact made;  
5. that Defendants would perform any repairs, alignments, adjustments, and/or 

replacements of any parts necessary to ensure that the Vehicle was free from 
any defects in material and workmanship. 

6. A written warranty from GM that GM “backs” the vehicle with its “no-deductible 
Bumper-to-Bumper Limited Warranty.”  
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7. A Powertrain Warranty covering repairs due to defects in materials and/or 
workmanship for components, including the engine, transmission/transaxle, 
transfer case, drive systems, and others parts related to the powertrain. 

(FAC, ¶7.) 

On at least two occasions, plaintiff has had to bring the vehicle in for service related to 
“nonconformities.” (FAC, ¶9.) Specifically, the vehicle was jerking when accelerating at low 
speeds or downshifting. (FAC, ¶¶33-34.) Plaintiff was assured the vehicle had been brought into 
conformity with all applicable warranties. (FAC, ¶11.) Plaintiff nonetheless still continues to 
experience the same issues allegedly repaired. (FAC, ¶35.) 

Plaintiff alleges the “Defendants” produced 16 vehicle models equipped with the same 
defective transmission as plaintiff’s vehicle. (FAC, ¶29.) The transmission defect is alleged to 
cause dangerous driving conditions. (Ibid.) GM knew, or should have known about the defect, 
as evidenced by complaints from consumers about the predecessor transmission, as well as 
GM’s issuance of various Technical Service Bulletins to dealers. (FAC, ¶¶40-45.) GM has not 
figured out how to remedy the defect (FAC, ¶45) and the plaintiff would not have purchased the 
vehicle had he known about the defect (FAC, ¶21). 

Authorized dealerships sell GM’s vehicles pursuant to a "Dealer Sales and Service 
Agreement," whereby dealerships undertake obligations for the benefit of “Defendants' brand, 
reputations, and position in the marketplace.” (FAC, ¶69.)  

Notably, the First Amended Complaint no longer refers to GM as the manufacturer, 
instead generally referring to GM and the Does as “Defendants” who concealed information 
about the defective transmissions from “its authorized dealerships and from potential 
purchasers” by omitting information” from marketing materials and training programs.” (See 
FAC, ¶74.)  

Plaintiff filed this action on February 10, 2021, alleging three causes of action: (1) Breach 
of Implied Warranty of Merchantability under Song-Beverly Warranty Act; (2) Breach of Express 
Warranty under Song-Beverly Warranty Act; and (3) Fraudulent Inducement – Concealment. 
Among other remedies, he seeks punitive damages.  

After an initial demurrer was sustained to the third cause of action, and a motion to strike 
punitive damages was granted, plaintiff filed the FAC. After some effort to again meet and 
confer, GM demurs, contending plaintiff still fails to allege sufficient facts, and because a cause 
of action for fraud is barred by the economic loss rule. Based on GM’s claim that the third cause 
of action cannot survive, it also moves to strike punitive damages. Plaintiff opposes the 
demurrer and motion to strike. 

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 
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The elements of a cause of action for fraud based on concealment are: (1) the defendant 
must have concealed or suppressed a material fact, (2) the defendant must have been under a 
duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he or she did if the concealed or suppressed 
fact were known, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage. (See Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, 276.) 

Duty 

The Court’s ruling on the previous demurrer discussed the lack of a direct relationship 
between plaintiff and GM that would give rise to a duty to disclose. (See Bigler-Engler v. Breg, 
Inc. (2017) 7 Cal.App.5th 276, 276, 312 [transaction requiring disclosure of material facts cannot 
arise absent “direct dealings between the plaintiff and the defendant” and “it cannot arise 
between the defendant and the public at large”].) 

The FAC again does not allege any direct buyer-seller relationship with GM and fails to 
set forth any representations by GM that would give rise to a duty to disclose. The vehicle was 
purchased from a dealership and the only direct dealing plaintiff had with GM was the receipt of 
an express warranty. While the warranty contains direct representations (FAC, ¶7), these 
representations did not give rise to a duty to disclose. On the contrary, the issuance of a 
warranty suggests disclosure that problems could arise and require repairs. (Santana v. FCA 
US, LLC (2020) 56 Cal.App.5th 334, 345 [“the very existence of a warranty presupposes that 
some defects may occur”].) Further, that issues may have existed with vehicles or transmissions 
other than plaintiff’s vehicle does not show that GM was concealing facts from plaintiff here.  

The demurrer is sustained on the basis that plaintiff does not allege a duty to disclose. 

Specificity 

In amending, plaintiff was required to articulate facts related to his own reliance, a matter 
presumably within his knowledge. Aside from listing the warranties mentioned above, he has not 
identified any explicit statements, who made them, when they were made, etc. Reliance on 
GM’s general reputation for “durability and performance” is insufficient to establish fraudulent 
concealment. (FAC, ¶31). Plaintiff continues to assert he relied on “the statement” made “during 
the sales process” by “Defendants’ agents,” as well as “marketing brochures.” (See FAC, ¶32.) 
This lacks the specificity required to plead fraud.  

The demurrer is sustained on this basis.  

Economic Loss Rule 

As previously noted by this Court, “[t]he economic loss rule requires a purchaser to 
recover in contract for purely economic loss due to disappointed expectations, unless he can 
demonstrate harm above and beyond a broken contractual promise.” (Robinson Helicopter Co., 
Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 988.) While Robinson created an exception to the 
economic loss rule for intentional misrepresentations, the court declined to extend that holding 
to concealment claims. Plaintiff has not shown he has a cause of action arising outside of a duty 
based on contract. 

The demurrer is sustained on the basis of the economic loss rule.  
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Motion to Strike Punitive Damages 

Defendant also moves to strike plaintiff’s request for punitive damages based on its 
contention that the fraud claim is inappropriate here. Civil Code, § 3294 permits the recovery of 
punitive damages in cases of oppression, fraud, or malice. Because fraud has not been 
sufficiently pleaded here, as described above, the motion to strike is granted, without leave to 
amend.  

  

15.  TIME:  9:00   CASE#: MSC21-00285 
CASE NAME: OTHMAN VS GENERAL MOTORS, LLC 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM COMPLAINT 
FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
Please see line 14. 

  

16.  TIME:  9:00   CASE#: MSC21-00667 
CASE NAME: CHAVEZ, ET AL. VS AMERICAN AUT 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY CELESTE O'DELL, OSH O'CROWLEY 
* TENTATIVE RULING: * 

   

Before the Court are separate motions to compel arbitration and to stay the action filed by 

defendant American Automobile Association of Northern California, Nevada & Utah ("AAA" or 

the "Company" for convenience), and by the individual defendants Celeste O'Dell and Osh 

O'Crowley (collectively, "Individual Defendants"). For the reasons set forth, the motions to 

compel arbitration are granted, and the action shall be stayed pending completion of the 

arbitration proceedings.  

Background 

The five Plaintiffs are former employees of AAA NCNU. They allege ten causes of action for 

various forms of discrimination, harassment, retaliation, and wrongful termination, among other 

claims. They also allege a claim against the Company and Defendant O'Dell for intentional 

infliction of emotional distress based on the conduct leading up to their termination (11th C/A), 

and a claim against the Company and O'Crowley for defamation related to Plaintiffs' termination 

(12th C/A). Defendants contend that each of the Plaintiffs signed an Arbitration Agreement by 

which they agreed their claims against the Company and the Individual Defendants are subject 

to mandatory, binding arbitration.  
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All of the Plaintiffs other than Blandino were employed by AAA in 2011 (for convenience, those 

four employees are referred to collectively as the "2011 Employees"). In 2011, the Company 

underwent a reorganization that separated the insurance from the club services part of the 

organization. (Chavez Decl. ¶ 11; Farrales Decl. ¶ 8; Hackworth Decl. Exh. 7; Sarmiento Decl. ¶ 

7.) Existing employees were made Employment Offers to continue with the new, reorganized 

entity which included as a condition for their employment that employees sign an Arbitration 

Agreement. (Chavez Decl. ¶ 14; Farrales Decl. ¶ 11; Hackworth Decl. Exh. 10; Sarmiento Decl. 

¶ 10; Radu Decl. ¶¶ 6-9, 11-14, and Exhs. A-H.) AAA contends that Blandino also agreed to the 

Arbitration Agreement when she was hired in 2015, based on the Company policy conditioning 

employment on the employee's execution of the Arbitration Agreement, though the Company 

cannot locate the copy she signed. (Radu Decl. ¶ 15; Dazzi Decl. ¶¶ 4-7.) 

Procedure and Burden of Proof on Motion to Compel Arbitration 

"A petition to compel arbitration should be granted if the court determines that an agreement to 

arbitrate the controversy exists. (Code Civ. Proc., § 1281.2.) The threshold issue of whether a 

valid and enforceable agreement to arbitrate exists is determined under California law and 

procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 

("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.)  

The moving parties bear the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413; Alvarez v. Altamed Health 

Services Corp. (2021) 60 Cal.App.5th 572, 580.) Once the existence of an arbitration agreement 

is established, the burden is on the party opposing arbitration to prove its defense. (Alvarez v. 

Altamed Healtth Services Corp., supra, 60 Cal.App.5th at 580.) If a written arbitration agreement 

exists, it will be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 

8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 1281.) 

A. Existence of Arbitration Agreements - 2011 Employees 

 

Each of the 2011 Employees acknowledges they received a three-page Employment Offer. 

(Chavez ¶ 14; Farrales Decl. ¶ 11; Hackworth Decl. Exh. 10; Sarmiento Decl. ¶ 10.) They do not 

deny signing their Employment Offers, each of which contains a "dispute resolution" provision 

which refers to the Arbitration Agreement given to them at the same time and provides that 

execution of the Arbitration Agreement is a condition to their employment. (Radu Decl. Exhs. A-

D.) The 2011 Employees each declare they do not "remember" seeing, reviewing, or signing the 

Arbitration Agreement. (Chavez ¶ 23; Farrales Decl. ¶ 20; Hackworth Decl. Exh. 19; Sarmiento 

Decl. ¶ 19.) None of them denies the authenticity of their signatures on the Employment Offers 

or the Arbitration Agreements attached to the Radu Declaration.  

The Court finds AAA has shown by a preponderance of the evidence that the 2011 Employees 

signed the Employment Offers and Arbitration Agreements.  

B. Existence of Arbitration Agreement - Blandino 
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Defendants state they have not been able to locate an Arbitration Agreement signed by 

Blandino. Like the 2011 Employees, she declares she does not "remember" seeing, reviewing 

or signing an Arbitration Agreement, but does not deny she signed an arbitration agreement. 

(Blandino Decl. ¶ 11.) She also declares that no one from AAA told her she had to sign an 

arbitration agreement as a condition of her employment. (Blandino Decl. ¶ 8.)  

Unlike the other Plaintiffs who were employees of the Company's predecessor and were faced 

with a change in the terms and policies governing their employment in 2011 when they signed 

their Arbitration Agreements, Blandino was hired almost four years later as a new employee in 

2015. (Blandino Decl. ¶ 3; Radu Decl. ¶ 10; Dazzi Decl. ¶ 7.) Both Radu and Dazzi provide 

evidence that AAA had a policy and practice requiring all employees hired by the Company to 

sign the Arbitration Agreement as a condition to their employment. (Radu Decl. ¶¶ 15, 16; Dazzi 

Decl. ¶¶ 4-7.) They testify in effect that Blandino would not have been hired and become an 

employee of AAA in 2015 if she refused to sign the Arbitration Agreement. (Id.) 

"Generally, an arbitration agreement must be memorialized in writing. [Citation omitted.]" 

(Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 

223, 236 ("Pinnacle").) A signed agreement is not essential, however, if the moving party can 

show the other party's acceptance was "implied in fact." (Id.) (See also Gorlach v. Sports Club 

Co. (2012) 209 Cal.App.4th 1497, 1507, 1508 [stating "California law permits employers to 

implement policies that may become unilateral implied-in-fact contracts when employees accept 

them by continuing their employment," though the Court ultimately concluded the employee 

there had not impliedly agreed to the arbitration policy as she resigned from the company in the 

face of that policy].) The rationale is that, if the employee did not agree to the proposed 

arbitration agreement, he or she would have not accepted the employment offer or would have 

left the employment. 

In support of their position that Blandino is bound to the Arbitration Agreement, Defendants also 

cite her acknowledgment and acceptance of the Employee Handbook in 2015, 2017 and 2018 

and her continued employment with the Company after she acknowledged its policies of 

requiring acceptance off the Arbitration Agreement. The acknowledgments state that by her 

electronically signing the acknowledgment, she "received, read, understand[s] and accept[s] 

the provisions of the document." (Radu Decl. ¶¶ 16-21, 26, and Exh. P [emphasis added].) 

The Handbook excerpts include a reference to the arbitration agreement which state that if the 

employee and the Company have disputes that they are unable to resolve, they "will arbitrate 

such disputes in accordance with the terms and conditions of the Arbitration Agreement" 

provided to the employee before or during the employee's employment, and that all employees 

"must accept the terms and conditions of the Arbitration Agreement." (Radu Decl. Exhs 

16-19 and Exhs. I-K [emphasis added].) The Handbook does not include a copy of the 

Arbitration Agreement based on the excerpts submitted by Defendants.  

Defendants rely on Craig v. Brown & Root, Inc. (2000) 84 Cal.App.4th 416 ("Craig") for the 

position that Blandino is bound to the Arbitration Agreement based on her implied agreement to 

its terms by accepting employment with AAA and her acknowledgment of the Employee 

Handbook provisions cited above that acceptance of the Arbitration Agreement was a condition 
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of employment at the Company. In Craig v. Brown & Root, Inc., supra, 84 Cal.App.4th 416, 

there was evidence that the employee was apprised of a new policy requiring arbitration and 

that the arbitration agreement was mailed to the employee twice, and in the face of notice that 

arbitration of claims was required, the employee continued to work for the company, which the 

Court concluded supported the finding of an implied in fact agreement by the employee to the 

arbitration agreement. (Id. at 420; see also Pinnacle, supra, 55 Cal.4th at 236 [citing the Craig 

decision for the proposition that an agreement to arbitrate can be implied in fact].) 

Plaintiffs rely on Mitri v. Arnel Management Co. (2012) 209 Cal.App.4th 1497. In Mitri, the 

moving party presented a declaration by its director of claims administration attesting to the 

company's "business practice to require all employees to sign an arbitration agreement prior to 

or upon commencement of employment" with the company. (Id. at 1167.) The company did not 

produce a copy of an arbitration agreement signed by the plaintiff employees but relied on 

provisions of an employee handbook stating in part that disputes "will be settled by binding 

arbitration. As a condition of employment, all employees are required to sign an arbitration 

agreement." (Id.) The handbook in that case included additional provisions summarizing the 

arbitration terms but as in this case, a copy of the arbitration agreement was not included in the 

handbook. (Id. at 1167-1168.) The acknowledgment form in that case, unlike the 

acknowledgment in this case, stated only that the employee's signature acknowledged the 

employee "read and understood" the contents of the Handbook. (Id. at 1168.) The Court held 

that this evidence was insufficient to prove the employee plaintiffs agreed to arbitration, as the 

Court found the provision requiring all employees to "sign" an arbitration agreement "completely 

undermines any argument by defendants the provision of the handbook itself was intended to 

constitute an arbitration agreement." (Id. at 1170-1171.) The Court also distinguished Craig 

because the company's memorandum advising the employee of the arbitration requirement in 

Craig "did not include an express requirement that its employees sign an arbitration agreement." 

(Id. at 1172.) 

Though close, the Court finds the acknowledgment and provisions of the Employee Handbook 

here have an important difference from the acknowledgment and handbook in Mitri. The 

Handbook here does not require the employee to "sign" the Arbitration Agreement but rather to 

"accept" the Arbitration Agreement, and the execution of the acknowledgment explicitly states 

the employee "accept[s] the provisions" of the Handbook, which conditions Blandino's 

employment on her acceptance of the Arbitration Agreement like all other employees. These 

facts bring this case within the implied-in-fact doctrine addressed in Craig. (See also Diaz v. 

Sohnen Enterprises (2019) 34 Cal.App.5th 126, 130.) 

C. Whether the Arbitration Agreements Are Void for Fraud in the Inception 

 

The 2011 Employees each state in their declarations that unidentified "management" told each 

of them they had to sign papers to continue working and "they minimized the purpose and effect 

of the documents" the employees were going to receive, "stating that I should just 'sign and get 

back to work' because 'nothing was really changing.' " (Chavez Decl. ¶ 12; Farrales Decl. ¶ 9; 
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Hackworth Decl. ¶ 8; Sarmiento Decl. ¶ 8.) These allegations are insufficient to demonstrate the 

Arbitration Agreements were "void ab initio" based on fraud in the inception.  

There is no evidence that the employees did not know what they were signing, or that they 

intended to sign certain documents but others were substituted for the documents they actually 

executed. (See Hotels Nevada (2006) 144 Cal.App.4th 754, 764 [facts sufficient to state a claim 

for fraud in the execution were alleged where one party alleged "the copies of the Memorandum 

and Agreement that appellant sought to enforce were not the same documents that it signed" 

where they had agreed to a 12 month holdback and the agreement appellant sought to enforce 

had a 60-month holdback (emphasis added)].) 

California law distinguishes between fraud in the "execution" or 

"inception" of a contract and fraud in the "inducement" of a 

contract. In brief, in the former case " 'the fraud goes to the 

inception or execution of the agreement, so that the promisor is 

deceived as to the nature of his act, and actually does not 

know what he is signing, or does not intend to enter into a 

contract at all, mutual assent is lacking, and [the contract] is void. 

In such a case it may be disregarded without the necessity of 

rescission.' " [Citation omitted.]  

(Rosenthal, supra, 24 Cal.4th at 415 [quoting Ford v. Shearson Lehman American Express, Inc. 

(1986) 180 Cal. App. 3d 1011, 1028] (emphasis added).)  

The 2011 Employees state that because they did not read any of the documents, they did not 

know the contents of the Employment Offer, which explicitly made execution of the concurrently 

provided Arbitration Agreement a condition to their employment, or the Arbitration Agreement. 

They say the Workday computer system allowed them to sign without reading, and they signed 

without reading allegedly in reliance on the statement by "management" minimizing the 

importance of the documents. (Chavez Decl. ¶¶ 9. 10, 13, 14; Farrales Decl. ¶¶ 6, 7, 10, 11; 

Hackworth Decl. ¶¶ 5, 6, 9, 10; Sarmiento Decl. ¶¶ 5, 6, 9, 10.)  

Addressing a similar claim in Rosenthal, the Court stated that, "our law is clear that 

misrepresentation does not render the contract void unless the misled party, before making the 

agreement, lacked a reasonable opportunity to learn its terms." (Rosenthal, supra, 24 

Cal.4th at 421 [italics in original, bold added].) The Court continued, "It follows that one party's 

unreasonable reliance on the other's misrepresentations, resulting in a failure to read a written 

agreement before signing it, is an insufficient basis, under the doctrine of fraud in the execution, 

for permitting that party to avoid an arbitration agreement contained in the contract." (Id. at 423 

[italics in original].) " 'Reasonable diligence requires the reading of a contract before signing it. A 

party cannot use his own lack of diligence to avoid an arbitration agreement.' [Citation omitted.]" 

(Brookwood v. Bank of America (1996) 45 Cal.App.4th 1667, 1674 [quoting Rowland v. 

PaineWebber Inc. (1992) 4 Cal.App.4th 279, 286].) 

Plaintiffs contend that they relied on statements by "management" minimizing the significance of 

the documents, indicating that nothing was really changing, and that they should just sign and 
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get back to work as a basis for their failure to read the Employment Offers and Arbitration 

Agreements, and they contend that these facts support their claim the Arbitration Agreements 

are void ab initio. (Chavez Decl. ¶ 12; Farrales Decl. ¶ 10; Hackworth Decl. ¶ 9; Sarmiento Decl. 

¶ 9; Opp. pp. 5-7.) The Court in Rosenthal rejected a similar claim by the plaintiffs in that case, 

who stated they relied on assurances by the financial institution personnel that they did not need 

to read the documents, that they were merely "standard forms," and that the documents just 

"repeated what they told" the customers orally. The Court held those facts did not mean that the 

plaintiffs did not have a reasonable opportunity to apprise themselves of the terms of the 

agreements, and the facts did not support that the arbitration agreements were void for fraud in 

the inception. (Id. at 423-424.)  

Plaintiffs' long-term relationship with GWB and their belief the 

GWFSC representatives actually represented GWB do, to some 

degree, explain their asserted reliance on the representatives' 

assurances they need not read the client agreements. We do not 

believe, however, these facts are so compelling as to make 

reasonable plaintiffs' complete reliance on the representatives. To 

make out a claim of fraud in the execution, it must be 

remembered, plaintiffs must show their apparent assent to the 

contracts--their signatures on the client agreements--is 

negated by fraud so fundamental that they were deceived as 

to the basic character of the documents they signed and had 

no reasonable opportunity to learn the truth. . . . . Because the 

facts described above do not establish these plaintiffs lacked a 

reasonable opportunity to learn the character of the documents 

they signed, they do not prove fraud sufficient to make the 

contracts wholly void. 

(Id. [emphasis added].) 

The fact that the Plaintiffs chose not to read their Employment Offers and the Arbitration 

Agreements before they signed them does not make them any less binding. (Pinnacle, supra, 

55 Cal.4th at 236 ["An arbitration clause within a contract may be binding on a party even if the 

party never actually read the clause," citing 24 Hour Fitness, Inc. v. Superior Court (1998) 66 

Cal.App.4th 1199, 1215].) 

The 2011 Employees each had 11 days to read and sign these short documents. (Chavez Decl. 

¶ 14; Farrales Decl. ¶ 11; Hackworth Decl. ¶ 10; Sarmiento Decl. ¶ 10.) Under Rosenthal, the 

facts demonstrate they had time to read and learn the contents of the two- and three-page 

agreements the 2011 Employees were asked to sign. The 2011 Employees have not shown 

grounds to declare their Arbitration Agreements void for fraud in the inception.  

Blandino has not raised any facts in her declaration to support the Arbitration Agreement being 

void for fraud in the inception. She states she was not told that she had to sign an arbitration 

agreement as a condition of her employment, which is contradicted by evidence that all 
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employees are required to sign arbitration agreements as a condition to their employment by the 

Company and her acceptance of that condition in her acknowledgments of the Employee 

Handbook. These circumstances do not provide a basis for finding fraud in the inception as to 

Blandino. 

D. Unconscionability 

 

The burden of proof of unconscionability is on Plaintiffs. (Rosenthal, supra, 14 Cal.4th at 413; 

Diaz v. Sohnen Enterprises, supra, 34 Cal.App.5th at 131-32.) Both procedural and substantive 

unconscionability must be proven to render a contract unenforceable, based on a sliding scale 

such that the greater the procedural unconscionability, the lesser the required showing of 

substantive unconscionability, and vice versa. (Armendariz v. Foundation Health Psychcare 

Services, Inc. (2000) 24 Cal. 4th 83, 114.) (See also OTO, supra, 8 Cal.5th at 125.) 

1. Procedural Unconscionability 

 

Procedural unconscionability involves the components of "oppression" and "surprise." (OTO, 

supra, 8 Cal.5th at 126.) The analysis of whether there is procedural unconscionability typically 

begins with a determination whether the agreement is a contract of adhesion, typically a non-

negotiable form drafted by the party seeking to compel arbitration, indicates oppression. (OTO, 

supra, 8 Cal.5th at 126.) Surprise for purposes of procedural unconscionability arises where the 

allegedly unconscionable term "is hidden within a prolix printed form." (Pinnacle, supra, 55 

Cal.4th at 247.) 

It is uncontested based on the declarations of both Plaintiffs and Defendants that the Arbitration 

Agreements were required as a condition to the Plaintiffs employment with no opportunity to 

refuse the agreement or negotiate, since Defendants state the same form of Arbitration 

Agreement has been required of all employees since 2011. These circumstances establish 

oppression and a degree of procedural unconscionability based on the inherent economic 

pressure on an existing or prospective employee to agree in order to retain or gain employment. 

(Id.; Baxter v. Genworth North America Corp. (2017) 16 Cal.App.5th 713, 723.) 

The Plaintiffs rely heavily on the decision in OTO, supra, 8 Cal.5th 111 to support their 

procedural unconscionability claim. But the facts of that case are distinguishable in significant 

respects. Unlike in OTO, the Plaintiffs in this case had 11 days to review and execute the 

Arbitration Agreement, not the 3 to 4 minutes to review and sign multiple forms that the 

employee had in OTO. (Id. at 118.) None of the Plaintiffs indicate they were unable to fully read 

and comprehend English, unlike the employee in OTO who was a mechanic whose primary 

language was Chinese. (Id.)  

In terms of "surprise," the Arbitration Agreement was a separate, two-page document that the 

employees were required to sign instead of a "paragon of prolixity, only slightly more than a 

page long but written in extremely small font" as the arbitration provision was in OTO. (Id. at 

119, 128 [citing the Court of Appeal characterization of the provision there as "visually 

impenetrable"].) The Arbitration Agreement has a clear, boldface title and boldface type on the 
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first page providing that the employees agree they are waiving their right to a trial in court and 

their right to a jury trial. The first paragraph of the Arbitration Agreement is a lengthy sentence, 

which cites various types of claims that may be subject to arbitration, and in that respect is 

similar to one of the sentences of the arbitration provision in OTO. 

While Plaintiffs claim they were not given a copy of Arbitration Agreement since the agreement 

was provided via Workday, the acknowledgments of other documents they received in Workday 

expressly state that the employee can save and print copies of the documents they received. 

(Radu Decl. Exhs. L-P.) None of the employees state they did not have the ability to read or 

print the documents, take them to an attorney or other advisor to help them read and 

understand the agreement before they signed, or to ask questions of the HR personnel at the 

Company before signing.  

There is no evidence of the type of "sharp practices" the Courts in other cases have found may 

produce an extraordinary or exceptional degree of procedural unconscionability. (OTO, supra, 8 

Cal.5th at 129; Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1245 [finding no "sharp 

practices," stating the employee in that case "was not lied to, placed under duress, or otherwise 

manipulated into signing the arbitration agreement. The adhesive nature of the employment 

contract requires us to be 'particularly attuned' to her claim of unconscionability [citation 

omitted], but we do not subject the contract to the same degree of scrutiny as '[c]ontracts of 

adhesion that involve surprise or other sharp practices.' [Citation omitted.]"].) 

Considering all of these factors and circumstances, there is some degree of procedural 

unconscionability associated with the Arbitration Agreement which requires scrutiny of the 

agreement, but nothing close to the exceptional or extraordinary degree found in OTO. 

2. Substantive Unconscionability 

 

In making the unconscionability determination, "The ultimate issue in every case is whether the 

terms of the contract are sufficiently unfair, in view of all relevant circumstances, that a court 

should withhold enforcement." (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 

911-12.) Substantive unconscionability focuses on the substantive fairness of the terms and 

whether the agreement is "unfairly one-sided." (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 

1064, 1071; Baltazar v. Forever 21, Inc., supra, 62 Cal.4th at 1248; Carmona v. Lincoln 

Millennium Car Wash, Inc. (2014) 226 Cal.App.4th 74, 85.) In general, the arbitration agreement 

must be so overly harsh, unduly oppressive, and unreasonably favorable to the more powerful 

party that they undermine the neutrality of the agreement to arbitrate in order to be found 

substantively unconscionable. (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 

910-11, 913; Armendariz, supra, 24 Cal.4th at 117.) Something more than an employee making 

a bad bargain is required. (Pinnacle, supra, 55 Cal.4th at 246 ["A contract term is not 

substantively unconscionable when it merely gives one side a greater benefit; rather, the term 

must be 'so one-sided as to ‘shock the conscience.'," quoting 24 Hour Fitness, Inc. v. Superior 

Court (1998) 66 Cal.App.4th 1199, 1213].)  

a. "Repeat Player Effect" 
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Plaintiffs argue the "repeat player effect" renders the Arbitration Agreement substantively 

unconscionable. They point to the fact AAA is a corporation with many employees and is 

therefore more likely to engage in arbitration proceedings than the individual employees. (Opp. 

p. 10, l. 20 - p. 11, l. 13.) 

Plaintiffs have not cited, and the Court is not aware of, any binding authority holding that the 

mere fact one party to the arbitration agreement such as the Company is a "repeat player" in 

arbitrations renders the arbitration agreement substantively unconscionable. To the contrary, 

such a determination would undermine the strong law and policy favoring arbitration, as the 

Court recognized in one of the cases cited by Plaintiffs, Tiri v. Lucky Chances, Inc. (2014) 226 

Cal.App.4th 231. (Id. at 249 ["[T]hese concerns, as reasonable as they are, are virtually always 

present with delegation clauses in employment arbitration agreements. To conclude that they 

signify substantive unconscionability would be tantamount to concluding that delegation clauses 

in employment arbitration agreements are categorically unenforceable," which violates United 

States Supreme Court precedent, and the strong policy of the FAA, the California Arbitration 

Act, and abundant case law favoring arbitration].)  

The other cases cited by Plaintiffs do not hold that the "repeat player effect" is a basis for finding 

an employer's arbitration agreement to be substantively unconscionable. (See Mercuro v. 

Superior Court (2002) 96 Cal.App.4th 167, 178, 179 ["While our Supreme Court has taken 

notice of the 'repeat player effect,' the court has never declared this factor renders the arbitration 

agreement unconscionable per se.  . . . We too are not prepared to say without more evidence 

the 'repeat player effect' is enough to render an arbitration agreement unconscionable "].) The 

California Supreme Court's statements in Armendariz, supra, 24 Cal.4th at 115 cited by 

Plaintiffs, in which the Court discussed the "repeat player effect," were no more than dicta and 

general comments on the arbitration process, as the Court recognized in Mercuro v. Superior 

Court, supra, 96 Cal.App.4th at 178. (See also Sanchez v. Western Pizza Enterprises, Inc. 

(2009) 172 Cal.App.4th 154, 177-178 [substantive unconscionability found based on misleading 

provision on selecting arbitrator from "panel" which was a single arbitrator selected by the 

employer combined with other grounds].) 

b. Other Grounds 

 

Plaintiffs list a string of other grounds of alleged substantive unconscionability, many of which 

are inherent in the arbitration process, not unlike the "repeat player" concern. The fact that the 

arbitration will not be subject to all the same substantive legal, procedural and evidence rules as 

a court proceeding (Opp. p. 11, ll. 14-2.) does not render an arbitration clause unenforceable for 

substantive unconscionability since a more expeditious and streamlined process is one of the 

purposes of arbitration. (See, e.g., OTO, supra, 8 Cal.5th at 123 [efficiency and informality are 

fundamental attributes of arbitration, and courts cannot impose unconscionability rules that 

conflict with the efficiency inherent in arbitration].) The arbitrator's control over discovery and 

that discovery may be "truncated" does not render the arbitration agreement substantively 

unconscionable so long as adequate discovery is provided. (Davis v. Kozak (2020) 53 

Cal.App.5th 897, 910 ["A limitation on discovery is an important way in which arbitration can 
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provide a simplified and streamlined procedure for the resolution of disputes."].) Plaintiffs in this 

case have made no showing the discovery they will have the opportunity to conduct in the 

arbitration will be inadequate to vindicate their rights. (Id. at 911-912) 

The only specific limitation in the JAMS employment arbitration rules which Plaintiffs cite as 

unfair or one-sided is that both parties have to agree to an appeal which they assert "clearly 

favors the employer." (Opp. p. 11, ll. 20-21.) Plaintiffs have not offered any reason why this 

appeal provision, on its face mutually applicable to the employee and employer, supposedly 

"clearly" favors the employer over the employee. Plaintiffs have citied no case authorities which 

have held any of these arbitration procedures cited by Plaintiffs make the arbitration agreement 

overly harsh, unduly oppressive, or unreasonably favorable to the Company. 

3. Conclusion: The Arbitration Agreements Are Not Unconscionable 

 

Plaintiffs have the burden of proof on their unconscionability defense. Plaintiffs have not 

demonstrated that the Arbitration Agreements should not be enforced on the grounds of 

unconscionability under Civil Code § 1670.5 and Code of Civil Procedure § 1281.2.  

E. Applicability of Arbitration Agreements to Claims Against Individual 

Defendants 

 

Plaintiffs' Opposition does not address the arguments and authorities of the moving parties that 

if Plaintiffs are compelled to arbitrate their claims against the Company, their claims against the 

Individual Defendants should also be ordered to arbitration. Based on their failure to respond, 

Plaintiffs concede that AAA's position that their claims against the Individual Defendants are 

also subject to arbitration if the Court enforces the arbitration agreements and compels 

arbitration of their claims against the Company. 

The Arbitration Agreement by its terms expressly contemplates that "disputes that might arise in 

connection with the employment of [the Employee] with" the Company would be resolved by 

arbitration, and the agreement, which defines "NCNU"  to include its officers, employees and 

representatives, as well as others, expressly provides that the employee and NCNU agree to 

resolve claims that "aris[e] from or relat[e] to" the Plaintiffs' employment or the termination of 

their employment by arbitration. The Court in JSM Tuscany, LLC v. Superior Court (2011) 193 

Cal.App.4th 1222 addressed the principles and circumstances in which Plaintiffs who have 

agreed to arbitrate their claims can be compelled to arbitrate claims against nonsignatories to 

the arbitration agreement where the claims are "based on the same facts and are inherently 

inseparable from the claims against the signatory that are subject to arbitration. (Id. at 1238 

[quoting Turtle Ridge Media Group, Inc. v. Pacific Bell Directory (2006) 140 Cal.App.4th 828, 

833, internal quotation marks omitted].)  

Defendants' Objections to and Motion to Strike Finkelman Declaration 

The Court finds the objections to the Finkelman Declaration are well-taken. The issue before the 

Court is whether Plaintiffs entered into Arbitration Agreements with AAA that compel arbitration 

of their claims, and whether the agreements should not be enforced because they are void for 
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fraud in the inception or are unconscionable. While the Court will not strike Dr. Finkelman's 

Declaration, the Court finds the declaration to have minimal, if any, probative value to the issues 

raised by the motions and Opposition that the Court must determine. To the extent Dr. 

Finkelman's Declaration does not address "a subject that is sufficiently beyond common 

experience" and to the extent Dr. Finkelman's testimony does not assist the Court as the trier of 

fact, the testimony is not admissible as expert testimony and is unnecessary. (Evid. Code § 

801(a).) To the extent Dr. Finkelman's testimony sets forth legal opinions or conclusions he has 

drawn from the evidence, the testimony is not admissible. Without considering the sufficiency of 

Dr. Finkelman's qualifications to offer opinions on "good practices" for employers or human 

resources departments, that is not an issue that must be determined in ruling on these motions.  

Stay of Litigation 

If the Court grants a petition to compel arbitration, the Court also has discretion to stay the 

litigation pending the arbitration, to stay the arbitration pending the litigation, or to grant other 

relief to manage the litigation. (Acquire II, Ltd. v. Colton Real Estate Group (2013) 213 

Cal.App.4th 959, 980.) The Court finds it is appropriate to grant Defendants' motion to stay the 

litigation pending completion of the arbitration.  

References to Non-Citable, Non-Precedential Authority 

The Court has disregarded the moving parties' references to an order of a judge of the Alameda 

Superior Court in an unrelated action submitted and cited with the moving parties' papers. 

(Friedlander Decl. Exh. 3.) Such a trial court order is non-precedential, not citable as authority, 

and relevant only in limited circumstances, such as to support a claim that res judicata or 

collateral estoppel bar a claim. (Cal. R. Ct. 8.1115(b).)  

Similarly, the Court has disregarded Plaintiffs' citation to the unpublished decision Estrada v. 

Auto. Club of S Cal. (May 23, 2018) 2018 Cal. App. Unpub. LEXIS 3621 at *1, which is also not 

citable under Cal. R. Ct. 8.1115(a), which provides "Except as provided in (b), an opinion of a 

California Court of Appeal or superior court appellate division that is not certified for publication 

or ordered published must not be cited or relied on by a court or a party in any other action." 

 

  

17.  TIME:  9:00   CASE#: MSC21-00667 
CASE NAME: CHAVEZ, ET AL. VS AMERICAN AUT 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY AMERICAN AUTOMOBILE ASSOCIATION OF 
* TENTATIVE RULING: * 
 
See Line 16. 
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18.  TIME:  9:00   CASE#: MSC21-01195 
CASE NAME: TELLEZ VS YOKDANG, ET AL. 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated by dismissal. 
 

  

19.  TIME:  9:00   CASE#: MSN21-1345 
CASE NAME: WARREN VS. PREFERRED REMODELIN 
HEARING ON PETITION TO/FOR RELEASE OF MECHANICS' LIEN FILED BY 
ZANETA WARREN, RAYMOND WARREN 
* TENTATIVE RULING: * 
 
Vacated by dismissal. 

  

20.  TIME:  9:00   CASE#: MSN21-1365 
CASE NAME: RE: A.P. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED ( 
FILED BY NOBILITY SETTLEMENT FUNDING, LLC) 
* TENTATIVE RULING: * 
 
The court approves transfer of the structured settlement payment rights. Petitioner to prepare 
the order after hearing. 

  

21.  TIME:  9:00   CASE#: MSN21-1451 
CASE NAME: RE CLAIM OF MARIYAH J' AZELLE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
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22.  TIME:  1:30   CASE#: MS21-0095 
CASE NAME: ALDERWOOD INVESTORS VS HERNAND 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Continued for Jury Trial on September 13, 2021 at 1:30. 

 

ADD ON 

 

23.  TIME:  9:01   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR STRIKE DEFTS MTN FIR SUMMARY JUDGMENT 
RE LIBEL FILED BY WALTER BRADFORD 
* TENTATIVE RULING: * 
 
Counsel to appear. Court call is acceptable. 
 

 


